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EDITORIAL NOTES. 





THE ELEVATION of William B. Hornblower to the bench of the 
Supreme court of the United States will be a gratification to the bar of 
New Jersey, not only because of his eminent fitness for the position, but by 
reason of his personal relations to the state. New Jersey will be justly 
proud that the grandson of one of her chief justices is to take a place in 
the great national tribunal which was adorned by the long service of Mr. 
Justice Bradley, the son-in-law of the same distinguished jurist. 

Mr. Hornblower, although a member of the New York bar is by line- 
age and family associations, a Jerseyman. When he was born Chief 
Justice Hornblower was still in office, and Mr. Justice Bradley went on 
the bench just as Mr. Hornblower was entering upon his legal career. 
That career, though comparatively brief, has been such as to prepare 
him fully for the important duties to which he will now devote the best 
period of his life. He has not been engaged in politics, or in any pur- 
suits which could divert him from the study and practice of the law. 
His training has been in a field where the best opportunity is afforded | 
for the development of the judicial faculty. He has distinguished him- 
self not only as a lawyer, but as a writer on constitutional and legal 
topics. He will enter upon his duties as a judge at a nearly age, and well 
equipped for a long career of usefulness, and with the general approval 
of the bar of his own state and of the state of his ancestors. 
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Mr. LaMonre, who is writing a series of articles in the JouRNAL on 
the Statutes Relating to Boroughs in New Jersey, has called our atten- 
tion to a recent decision of the Supreme court, in which the effect of 
some of these statutes seems to be incorrectly stated. The case is State, 
Ware, pros., v. Borough of Rutherford, July 8, 1893, 26 Atl Rep. 933. 
The question was whether a grade for a street could be legally adopted in 
any other manner than by ordinance. Lippincott, J., reading the opinion 
of the court, referred first to the act of March 13, 1883 (P. L. 1883, p. 
96), and said, “‘ The third section of the act provides that the mayor and 
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council shall have authority to provide by ordinance, for the grading, 
construction, repairing and keeping in repair all such accepted streets. 
If this act authorizes the mayor and council to establish the grade of any 
street, it authorizes it to be done only by ordinance. There is no author- 
ity conferred to establish the grade by any other method.” This act 
does not, in fact, confer any authority to establish the grade of a street 
either by ordinance or in any other way. The section quoted relates 
only to sidewalks upon accepted streets, and not to streets themselves. 
The words “ sidewalks upon,” are omitted in the quotation after the word 
‘‘repair,” and it is plain from the next section of the act that it refers 
to sidewalks alone. This is recognized in the amended act approved 
March 11, 1885, contained in the Supplement to the Revision, on page 
50, $34. 

The next act quoted is that of March 26, 1886 (P. L. 1886, p. 122), and 
this makes it lawful for the mayor and council of any borough to estab- 
lish ordinances for ascertaining and establishing the grades and bounda- 
ries of streets, avenues, alleys and sidewalks. The next act is the sup- 
plement of April 1, 1887 (P. L. 1887, p. 126). The first section of this 
authorizes the mayor and council “ by ordinance, to order and cause any 
street * * * to be graded, graveled, paved or macadamized in such 
manner as they may deem advisable,” upon the application in writing of 
the owners of at least one-half of the lineal feet of land fronting on the 
proposed improvement. The third section of the act goes on to say that 
after the passage of the ordinance provided for by that act, any and all 
further acts and proceedings necessary to complete the improvement 
contemplated by the first section shall be by resolution. The learned 
judge says, that under this act it was decided in Meday v. City of Ruth- 
erford, 52 N. J. L. (23 Vroom) 499, that where the improvement had 
been begun by ordinance, a change of grade might be lawfully effected 
by resolution. He goes on to say, however, that there is a later act, 
approved March 23, 1888, P. L. 1888, p. 226, the first section of which 
provides that all proceedings to lay out, extend, alter, make, straighten, 
grade, or pave a street, must be by ordinance, upon the application of 
the owners of at least one-quarter of the land, and that this act contains 
no provision similar to section three of the act of 1887, and he decides, 
that under the existing legislation, boroughs have no power, except by 
ordinance, to establish the grade of any street. Whether the decision is 
right or wrong, we are not prepared to say, but the force of the reason- 
ing is weakened when it is observed that the first section of the act of 
1888, is only an amendment of the first section of the act of 1887, and 
that the rest of the former act relates to other subjects, so that section 
three of the act of 1887, remains in full force, and is in fact a part of 
the act as amended. ‘This section distinctly provides that after an ordi- 
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nance has once been passed, all proceedings to complete the improvement 
contemplated (not in the ordinance, as the opinion has it, but), in section 
one of the act shall be by resolution, and whether this refers to the section 
as amended or as it stood when section three was passed, is of no conse- 
quence in this case, for the section always contemplated the grading of a 
street. ‘There is confusion enough in these statutes relating to boroughs, 
and it seems important therefore that they should be quoted accurately 
in the decisions, and that an amendment of an act that has already been 
construed by the court should not be treated as an independent statute 
so as to lead to a contrary decision. 


In enner v. Wilson, [1892] 2 Ch. 656, a distinction was made be- 
tween an nterim injunction in an ordinary case, and a_ preliminary or- 
der in a patent case, restraining the plaintiff, pending the litigation, 
from publishing threats of legal proceedings against infringers of his 
patent. Such an order having been granted, the question was whether 
it should contain the usual undertaking on the part of the applicaut to 
pay any damages the court might order to be paid by reason of the re- 
straining order. Kekewich, J., referred to Sir George Jessel’s state- 
ment of the practice in Day v. Smith, 21 Ch. Div. 421. This contains 
a few words as to the history and meaning of this kind of undertaking. 
‘It was invented,” the Master of the Rolls said, **by Lord Justice 
Knight-Bruce, when Vice Chancellor, and was originally inserted only 
in ex parte orders for injunctions. Its object was, so to say, to pro- 
tect the court, as well as the defendant, from improper applications for 
injunctions. If the evidence in support of the application suppressed or 
misrepresented facts, the court was enabled not only to punish the plain- 
tiff, but to compensate the defendant. By degrees the practice was ex- 
tended to all cases of interlocutory injunction.” After referring to this 
as being entirely correct, Kekewich, J., said: ‘‘ The object in insisting 
upon an undertaking, is that if by misadventure through the judge not 
knowing all the facts, suci as being misled by the evidence before him, or 
by the arguments of counsel, an injunction is granted on an interlocutory 
application, which ought not to have been granted, then the defendant is 
entitled to some remedy in damages, as, for example, when in conse- 
quence of the injunction, the defendant has lost the proper season for 
building, or where it turns out in case of ancient lights that the defendant 
has not, in fact, interfered with his neighbor’s light at all. In all such 
cases it is right to protect the defendant against the damage he may suf- 
fer from the wrongful issue of an injunction.” But in the present case he 
said the order directing the plaintiff, pending the litigation, not to publish 
advertisements threatening legal proceedings against others, though in one 
sense interlocutory, was in another sense final. It is appealable, but it 
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is not open to further consideration by the judge who made it. The 
purpose of it was to restrain threats pending the litigation, even though 
it should turn out at the end that they were lawful. Whether lawful or 
not, they must not be made pending the suit. As Mr. Justice Kay said 
in Goulard and Gibbs’ case, 4 Rep. Pat. Cas. 189, the parties ‘“ must 
play the game according to the rules of the game; there must be no out- 
side remarks which can in any possible event warp the even course of 
litigation.” For these reasons the usual form of undertaking was strick- 
en out of the order. 

In New Jersey the bond for damages is now provided for in chancery 
rule 127, in cases in which an injunction is granted ex parte. The 
original rule was adopted in 1850, as rule No. 46, and was taken from 
rule No. 31 of the Court of Chancery of New York, which was framed 
by Chancellor Walworth in 1830. The origin, history and construction 
of the rule are elaborately discussed in the briefs of John W. Taylor 
and John P. Jackson in N. Y. & Long Branch R. R. Co. v. Dennis, 11 
Vr. 340. The language of the bond under the old rule, 46, was very 
different from that of the undertaking used in England and _ inserted 
in the order. The condition of the bond is that the party shall 
pay damages if the court should eventually decide that the com- 
plainant was not equitably entitled to the restraining order. In 
1878, in the case just referred to, the Court of Errors, to the surprise of 
the Court of Chancery and the Equity Bar, decided that this bond 
meant just what it said, and was forfeited by a decision of the chancel- 
lor, dissolving the injunction, and that the fact of the fairness of the ap- 
plication does not affect the question. 

Before that decision had been made, Vice Chancellor Van Fleet had 
decided that where the bond did not contain the usual provision that the 
damages should be ascertained as the chancellor should direct, the lia- 
bility of the surety must be determined in a court of law, and that the 
chancellor had no power to refuse an application made with the consent 
of the obligees, to have the bond delivered up to be sued upon. Easton 
v. N. Y. and Long Branch R. R. Co., 26 N. J. Eq. (11 C. E. G.) 359. 
He suggested, however, that the question what constitutes a breach of 
such a bond, had been recently considered by the Chancellor in Kuhl v. 
Smith, 26 N. J. Eq. (11 C. E G.) 97, and that he had laid down the 
rule that it was only in cases where the application was disingenuous, 
mala fide, or made without due regard to the rights of the court, or the 
defendant, that the complainant could be regarded as not having been 
equitably entitled to the injunction. The Court of Errors, as we have 
seen, denied this rule, (the Chancellor and Reed, J., dissenting), but it 
held at the same time that it was within the discretion of the Chancellor 
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to withhold leave to sue upon the bond. After this decision Vice-Chan- 
cellor Van Fleet rescinded the order permitting the defendants to sue 
the complainant and his sureties at law, 30 N. J. Eq. (3 Stew.) 236, and 
this again was reversed by the Court of Errors, Jbid 725, March term, 
1879, and that court held that, although the Vice-Chancellor might have 
declined to order the bond to be delivered up, and had made the order 
on the assumption that he had no power to refuse it, yet the order hav- 
ing been made, it could not be rescinded merely because the Chancel- 
lor had declined to consider whether equities existed against .it, but in 
order to justify a rescission, special equities ought to have been shown 
affirmatively, why it should not have been made. After these decisions 
the Court of Chancery changed the language of the rule, so as to make 
it conform to the intention and the established practices of the court as 
expressed in the words of Sir George Jessel, above quoted, and by the 
revised rules promulgated at the May term, 1879, the bond is to pro- 
vide for the payment of damages, ‘if the court shall decide that the in- 
junction was unfairly obtained.” Chancellor Runyon in Cook v. Chap- 
man, 30 N. J. Eq. (3 Stew.) 114, decided October term, 1878, followed 
Smith v. Kahl, 26 N. J. Eq (11 C. E. G.) 97, in regard to the construc- 
tion of the bond, notwithstanding the decision of the Court of Errors in 


N. Y. & L. B. R. R. Co. vy. Dennis, 40 N. J. L. (11 Vr.) 340, made in 


the June term, 1878, the bond in question having been given since the 
construction of the rule in Smith v. Kuhl. 


In Commercial Bank of Tasmania v. Jones [1893], App. Cas. 313, it 
was held that where a creditor released his principal debtor and accepted 
a third party as full debtor in his stead, the former debt was extinguished, 
and the remedy against the surety was gone, and that an agreement by 
the surety to give a guarantee for the new debtor and to continue her 
former guarantee until he did so, could not be enforced against his exe- 
eutors. Lord Morris, delivering the judgment of the privy council, said : 
It may be taken as settled law, that where there is an absolute release 
of the principal debtor, the remedy against the surety is gone, because 
the debt is extinguished, and where such actual release is given, no 
right can be reserved, because the debt is satisfied, and no right of 
recourse remains when the debt is gone. Language importing an abso- 
lute release, may be construed as a covenant by the creditor not té sue, 
the principal debtor, when that intention appears, leaving such debtor 
open to any claims for relief at the instance of his sureties. But a cove- 
nant not to sue the principal debtor, is a partial discharge only, and, 
although expressly stipulated, is ineffectual, if the discharge given is in 
reality absolute. 
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THE LAW relating to the most ordinary occurrences is often uncertain, 
but it seems strange that the English Court of Appeal should be called 
upon at this time to discuss the liability of a landlord to a visitor for the 
condition of the stairs in a building in which chambers are let to several 
tenants. The case did not involve the questions discussed by Judge 
Depue, in the opinion of the Court of Errors in Phillips v. Library 
Company reported below. In that case the plaintiff did not take 
the path provided for her, and the question turned upon the duty 
of a landowner not to put concealed dangers in the way of persons having 
an implied invitation to enter upon his premises. In the English case 
the plaintiff, having business with one of the tenants of the defendant, was 
injured by reason of the worn and defective condition of the stairway 
leading to the tenants’ chambers. The case was Miller vy. Hancock 
[1893], 2 Q. B. 177. It was held that there was by necessary implica- 
tion an agreement by the defendant with his tenants to keep the stair- 
case in repair, and, inasmuch as the defendant must have known and 
contemplated that it would be used by persons having business with 
them, there was a duty on his part toward such persons to keep it in 
a reasonably safe condition, and the action was therefore maintainable. 

Kay, L. J., concurring in the opinion of the other judges, said: The 
question here raised is really, whether the duty to keep the staircase in 
a safe condition fell upon the landlord or the tenant. As | understand 
the facts, the staircase was not let, but was retained by the landlord in 
his own possesssion ; the tenants of the flats, however, had the right to 
use the staircase, and therefore had an easement over it. It may be 
that, in order to preserve such an easement, as between himself and the 
landlord, the tenant might have a right to repair the staircase; but that 
does not conclude the question, whether it was the duty of the landlord, 
as between himself and the tenant, or as between himself and persons in 
the position of the plaintiff, 7. e. persons who might go up and down the 
staircase in the course of business with the tenant, to keep the staircase 
in such a condition that it might be safely used. It seems to me that, 
under the peculiar circumstances of the case, a duty existed on the part 
of the landlord to keep the staircase in a safe condition, and therefore, 
that the plaintiff is entitled to maintain his action. 


<3. ¢ -  —___—___ 


DEATH BY TORT AT SEA OR ON OTHER NAVI- 
GABLE WATERS. 


The remedy for death by tort on the high seas or other waters within 
the admiralty jurisdiction suggests many difficulties tothe lawyer. Involved 
in much obscurity as it has been until recent times, and its uncertainty 
not yet wholly dispelled, a proper understanding of it involves a consid- 
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eration not only of an important branch of the common law, and its mod- 
ern statutory changes, but also of the conflict of laws relating to torts 
committed in localities outside of the territorial jurisdiction of any 
country. 

The common law, as every lawyer knows, allowed no action to be 
brought by any person for damages resulting from the death of a human 
being. In England the law-making power, for various reasons of policy, 
said to be traceable to the feudal system, did not see fit to alter this un- 
reasonable rule until 1846, when Parliament passed the statute (9 & 10 
Victoria, Ch. 62) commonly called Lord Campbell’s Act. The manifest 
justice of this law has caused its enactment in substance in every state 
of the Union; and it has been made the subject of many judicial deter- 
minations. 

Among these decisions we find no doctrine more thoroughly settled 
than the principle that the statute has no extra-territorial force. If the 
law of the place of the tort which causes death gives no right of action 
for such a wrong, no action can be brought for it in a state which gives 
the right of action for such torts when they occur in its own jurisdiction. 
An action for damages for accidental death happening in a state or coun- 
try in which the recovery is limited to $5,000 cannot be maintained for 
more than that sum in another state which gives such a right of action, 
but puts no limit on the recovery. And there is a great conflict of de- 
cisions as to whether an action for a death by tort can be brought by an 
administrator or executor appointed in a state other than that where the 
tort occurred. 

In the light of these principles the remedy for a tort on the high seas 
or navigable waters, causing death, is beset by several difficult questions. 
We must consider whether any action for such a tort is conferred by 
Lord Campbell’s Act—whether the ship on which the tort occurs is sub- 
ject to the law of its home port in any way; if so, how far? and whether 
the admiralty law gives a right of action independently of any local law; 
and if so whether the action may be im rem, or in personam, etc. When 
the tort occurs on navigable waters within the territory of one of the 
United States, the remedy involves also a constitutional question om 
which there has been some contrariety of opinions. 

The cases on the subject in the federal and state courts of the United 
States present a totally irreconcilable conflict of decisions, but they may 
be conveniently divided into several distinct classes. 

Cases of the first class disclose a great zeal of federal judges for the 
maritime law, and they hold that by the general admiralty law, as ad- 
ministered in the maritime courts of modern civilized states, a right of 
action exists for damages incurred by the death of a human being 
through tort on the high seas or other navigable waters, and that this 
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right of action, by analogy to other maritime torts, gives a maritime lien 
on the “‘ offending thing,” which may be enforced by a proceeding im 
rem. 

The first American case which pronounces this radical view is Plum- 
mer v. Webb, 1 Ware 75, decided in 1825. A libel in rem was filed 
by a father for damages suffered by the death of his son, caused by be- 
ing beaten by a ship’s officer at sea. The libel was dismissed for lack 
of evidence, but the judge, in his opinion, assumed that with proper evi- 
dence the action would lie, and that the libellant had a lien on the ship. 
It will be observed that this case arose before Lord Campbell’s Act was 
passed. 

In Cutting v. Seabury, 1 Sprague 522, in 1860, Judge Sprague in 
the United States District Court for the District of Massachusetts, held 
that it could not “be considered as settled law that no action can be 
maintained for the death of a human being.” In this case the libel was 
in personam by a father for the death at sea of his minor son, but was 
dismissed as in Plummer v. Webb, ante, on another point. 

In the Sea Gull, Chase’s Dec., p. 145 (1867) Chief Justice Chase de- 
cided that * the rule that personal actions die with the person, is peculiar 
to the common law, traceable to the feudal system and its forfeitures, and 
does not obtain in admiralty.” A libel was filed by a husband, indi- 
vidually, and not as executor or administrator, for his wife’s death at 
sea, and the question of jurisdiction was directly in issue. It was held 
under the authority of Cutting v. Seabury that a right of action existed, 
which might be enforced either in rem or in personam. 

The Highland Light, Chase’s Dec., 150, on a joint libel by the widow 
and son of the decedent approved the principle of the case last cited, 
and on a libel in rem, held the ship liable for the decedent’s death. 

In Holmes v. O. & C. R’w’y Co., 5 Fed. Rep. 75 (1880) a libel in 
personam was filed by an administrator for damages for the death of his 
intestate by negligence on navigable waters within the body of the State 
of Oregon. Deady, Judge, was of opinion that, under the general ad- 
miralty law, independent of Lord Campbell’s Act, the suit would lie, 
citing with approval the Sea Gull and the Highland Light (ante). As 
the statute of Oregon allowing actions for death by tort was relied on 
by the libellant, this case is authority merely for the principle that the 
state statute may be made the foundation of a libel i personam in ad- 
miralty, when the tort occurs within the boundaries of the state. If the 
admiralty law alone gives the right of action, a maritime lien exists, 
which may be enforced by a suit im rem. 

In ‘The Garland, 5 Fed. Rep. 924, in the District court of the United 
States for eastern district of Michigan, Judge Brown approved of the 
doctrine that death by tort on navigable water gave to the next of kin 
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as such, a right of action and a maritime lien in. admiralty, independent 
of Lord Campbell’s Act. This case, however, depended partly on the 
statute of Michigan, authorizing suits for damages caused by death. 

The Harrisburg, 15 Fed. Rep. 610, favors the admiralty jurisdiction 
more than any of the cases already cited. <A libel in rem was tiled by 
the widow and daughter of a seaman who was drowned by the sinking 
of his ship in a collision with the Harrisburg on the high seas. The U. 
S. District Court for the Eastern District of Pennsylvania (McKennan 
and Butler, JJ.', decided that apart from the state statute of Pennsyl- 
vania, in which state was the home port of the Harrisburg, the death 
was a maritime tort for which a libel in rem might be maintained by the 
widow and daughter, and it was further held, that the statute of limita- 
tions of Pennsylvania did not govern the case. This case, however, was 
reversed in The Harrisburg, 119 U. S 199, post. 

The E. B. Ward, Jr., 17 Fed. Rep. 456, also sustains the jurisdiction 
of the admiralty, reversing S. C. 16 Fed. Rep. 255. A libel im rem 
was filed jointly by the widow of one seaman, the father and mother of 
another, and the mother of a third, for the recovery of damages by the 
death of the three seamen by drowning, in a collision on the high seas 
in which their ship was sunk by the E. B. Ward, Jr. The lost ship was 
a Swedish vessel, and the libelled steamer was a ship of the state of 
Louisiana. Pardee, J., was of opinion that the suit might be maintained 
under the general admiralty law, although his opinion seems to have 
been to some extent the result of the provision of the code of Louisiana, 
which gives a right of action tor death. This decision was affirmed in 
20 Fed. Rep. 900. 

In The Manhasset, 18 Fed. Rep. 918 (1884), the U. S. District Court 
for the Eastern District of Virginia, decided that for a death by tort on 
the high seas, an administrator or executor could bring no suit, although 
by the law of the home port of the ship by which the death was caused, 
such a suit might be brought in the state courts, had the torc occurred 
within the state, but the court held also, that a libel 7 rem would lie 
under the admiralty law by the widow and next of kin. To the same 
effect, see The Columbia, 27 Fed. Rep. 704 (1886). 

Notwithstanding the principles and dicta of these numerous cases, the 
doctrine that the admiralty law (apart from local statutes), gives a right 
of action for death by tort at sea, was expressly negatived by the Su- 
preme court of the United States in 1886, in The Harrisburg, and in 
1889 in The Alaska, post. 

2. In the second class of cases we place decisions of a negative char- 
acter. (a) which give no right of action in a state court for death on the 
high seas; (b) which deny such right of action in admiralty under the 
general admiralty law; (c) which decide that the state statute cannot be 
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made the basis of such a suit in admiralty, when the tort occurs on the 
high seas or navigable waters; (d) which deny merely that an admir- 
alty lien exists for such a tort in any case in the absence of a_ statute 
giving such a lien. 

(a) In Mahler v. Transportation Co., 35 N. Y. 352 (reversing 
S. C. 45 Barb. 220) the Court of Appeals of New York decided 
that the state statute allowing a right of action for death did not 
govern a case in which the death occurred on the high seas. This doc- 
trine is now overruled by the, case of McDonald v. Mallory, post. 

(b) Crapo vy. Allen, 1 Sprague’s Dec. 184, is the first case in the U. 
S. courts, which holds that the general admiralty law gives no action 
for torts at sea, causing death. As we have already seen, Judge 
Sprague afterwards, in Cutting v. Seabury, ante, changed his view on 
this point, but his first opinion is now held to be the correct one. The 
E. B. Ward, 16 Fed. Rep. 255; The Alaska, 33 Fed Rep., and The 
North Cambria, 40 Fed. Rep. 655, also hold that such torts give no right 
of action under the general admiralty law. And the same doctrine is 
now adopted as settled law by the United States Supreme Court in The 
Harrisburg, 119 U. S. 199, and The Alaska, 130 U.S. 201. 

In the former case, the court declined to decide whether a suit in rem 
would lie in admiralty for a death on the high seas, as a determination of 
the point was not necessary to the decision ; but it was expressly held, on 
a review of all the law on the subject, that the general admiralty law 
gave no right of action for the death of a human being. Such a right 
of action is not mentioned in the laws of Oleron, of Wisbuy, or of the 
Hanse Towns (1 Pet. Ad. Dec. App. +). The Alaska was an appeal 
from a deéree of the U. S. Circuit court, affirming a decree in favor of 
the widows of five seamen, who were drowned by a collision of their 
ship at sea with the Alaska, a British ship, the district and circuit courts 
agrecing that the action would lie under the general admiralty law, Lord 
Campbell’s Act not being pleaded or relied on by the libellants. The 
appeal was dismissed on motion, on the merits, the court relying on The 
Harrisburg, and not finding it necessary to decide whether the act could 
be made the basis of suit in admiralty, because, inter alia, the suit was 
brought by widows as such, and not by personal representatives. These 
cases, therefore, are direct authority only for the proposition that even 
in admiralty the right of action does not exist, unless by the local 
statute; but they do not decide that the statute can in any case be made 
the basis of an admiralty suit. 

(c) The Manhasset supra in the eastern district of Virginia decides 
that a suit for death on a navigable river cannot be brought in ad- 
miralty by the decedent’s adwinistratrix, under the law of the state 
where the tort occurred; but it was further held that the widow and 
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next of kin as such, might sue under the general admiralty law. The 
latter branch of this decision is now overruled by decisions of the United 
States Supreme court, and the former branch is repudiated in many 
other federal decisions which we shall cite, although the Supreme court 
has not yet decided the question in any case in which it was necessarily 
involved. 

In Armstrong v. McDonald, 5 Sawyer’s C. C. Rep. 485, the United 
States District court decided that a death at sea gave no action under 
the California statute, although the ship belonged to a California port. 

(d) The Sylvan Glen. 9 Fed. Rep. 335, The Ida Campbell, 34 Fed. 
Rep. 432, and The North Cambria, 40 Fed. Rep. 655, decide merely 
that no maritime lien exists, although the suit be brought in admiralty 
under the state statute, if the statute gives no lien. The doctrine of this 
line of cases was approved in 1891 by the United States Supreme court 
in The Corsair, 145 U. S. 335, already cited, and is now firmly estab- 
lished. 

3. A third class of cases consists of those which hold that for a death 
by tort on a ship at sea, an action may be maintained in the courts of 
the state of the ship’s home port, if the law of the state gives a right of 
action for death. 

McDonald v. Mallory, 77 N. Y. 546, maintains this principle. An 
administratrix brought suit in the N. Y. Supreme court for her intestate’s 
death by negligence of the owners of a ship at sea. The ship was regis- 
tered at the port of New York, and the court applied to her the prin- 
ciple of private international law, which considers a ship at sea part of 
the territory of the State to which she belongs, (citing Crapo v. 
Kelly, 16 Wall. 610). The N. Y. statute being held to apply to her, 
her owners were adjudged liable for the intestate’s death, in a suit by his 
administrator. 

For fatal torts on navigable waters within the body of a state, the 
remedy may be had in the state court, the United States Supreme court 
having decided that neither the constitutional grant of admiralty juris- 
diction, nor the “‘ power to regulate commerce,” have ousted state juris- 
diction in the absence of federal legislation over the subject. Steam- 
boat Co. v. Chase, 16 Wallace 522; Sherlech v. Alling 93 U.S. 99. 

4. A fourth class of decisions comprises those which allow the state 
statutes giving actions for death by tort to be made the foundation of 
suits in admiralty when (1) the death in question occurred through negli- 
gence or other tort of a ship or its owners, either on high seas or on navi- 
gable waters within admiralty jurisdiction, and (2) the state law of the 
ship’s home port or of the place of the tort gives a right of action for 
death. 

In Holmes v. O. & C. R’way Co., 5 Fed, Rep. 75, the tort occurred 
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on shipboard, on navigable waters in Oregon, and the decedent’s admin- 
_istrator maintained a libel im personam under the state law. In re 

Transportation Co., 5 Fed. Rep. 599, recognized a similar right of action, 
but did not decide whether it should be in rem or in personam. 

_ The Clatsop Chief, 8 Fed. Rep. 163 (S. C. affirmed 8 Fed. Rep. 767), 
sustained a libel im rem for a death on waters of the state of Oregon, the 
state statute giving a lien on a ship causing death being made the basis 
of the suit. The lien of the Oregon statute was also enforced in admi- 
ralty in The Oregon, 45 Fed. Rep. 62. 

In The E. B. Ward, Jr., 17 Fed. Rep. 456, Pardee, J., in the East- 
ern District of Louisiana, sustained a libel in rem for a death at sea, on 
a vessel whose home port was New Orleans. The civil code of that 
state gives a right of action for death, in favor of the widow and next of 
kin, but gives no lien. This decision therefore is erroneous, in so far as 
it allows a suit im rem, for actions i rem in admiralty are always based 
on a maritime lien, and The Carsair in the federal Supreme court, has 
denied the maritime lien for death, when the local law gives no lien. 

In Hrebrik v. Carr, 29 Fed. Rep. 298, a libel in personam for $5,000 
damages, under New York statute, was sustained, the tort having hap- 
pened on waters of New York state. 

Ladd v. Foster, 31 Fed. Rep. 827, sustained a libel in personam under 
the Oregon statute, where the death occurred on navigable waters of 
the state. 

But in The Ida Campbell, 34 Fed. Rep. 432, a libel in rem under the 
statute of Minnesota, was dismissed because the statute gave no lien 
similar to that of the Oregon statute. In this case a libel in personam 
wold probably have been upheld under the Minnesota statute, as the 
tort in question happened on navigable waters of that state. 

In Holland v. Brown, 35 Fed. Rep. 43, a libel in personam by an 
administrator under Oregon statute was upheld, the death having been 
caused by a tort on waters of that state. 

Grimsley v. Hawkins, 46 Fed. Rep. 400 upheld a libel im personam 
under the Georgia statute by the mother of a minor, who had been killed 
by an accident on a navigable river of that state. The Georgia statute 
allows the mother of a minor to sue for his death, in case the father be 
not alive. 

In general, when the suit is brought in admiralty under the state stat- 
ute, all the limitations and conditions of the statute must be complied 
with. Thus a libel in rem, as we have already seen, will not lie when 
the state law gives no lien on the “ offending thing.” So also the state 
statute of limitations will govern the suit (The Harrisburg, 119 U. S. 
199) although in general, admiralty courts are not governed by statutes 
of limitations. 
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Contributory negligence will alsobe a complete bar to an admiralty suit, 
based on the state statute (The A. W. Thompson, 39 Fed. Rep. 115), 
although admiralty courts usually hold contributory negligence to be a 
defense only in mitigation or division of damages. 

Furthermore, the admiralty suit under the statute must be brought by 
the person authorized to sue by the statute, and by no other. The 
widow or husband, or next of kin, may not sue as such, when the statute 
gives a right of action to the executor or administrator of the decedent. 
(The Alaska). 

But a provision in the state statute, which allows the action for death 
to be brought only in a state court will not constitute a barrier to federal 
jurisdiction over the cause of action, either at law or in admiralty, when 
the other elements of jurisdiction are present. (Sherloch v. Alling, 
supra). The cases in the United States Supreme court, which discuss 
the right of action in admiralty for death on the high seas or on navi- 
gable waters, are negative rather than affirmative in character. No case 
in that court can be found in which it is expressly determined that a 
state statute giving actions for death, can be made the foundation for any 
suit in admiralty, either im rem or in personam. 

The court has avoided deciding any question not absolutely necessary 
for determining the particular case before it. The Harrisburg (supra) 
reversed the decision of the Circuit court, because among other reasons, 
the state statute of limitations furnished a defense to the suit, if in any 
case it could be brought in the admiralty court. 

The Alaska, 130 U.S. 201, followed The Harrisburg, and decided fur- 
ther, on a full review of all the law on the subject, that in the absence of 
a state statute governing the case, admiralty would not take cognizance 
of a suit for death on the high seas. The ship was a British vessel, but 
no question was raised as to whether Lord Campbell’s act could be made 
the foundation of a suit in the American admiralty. 

In ex parte Gordon, 104 U.S. 515, the decision was only a denial of 
a writ of prohibition against a libel iz rem, which was brought against a 
British ship for causing deaths on waters of the United States. 

The only point which the court found necessary to decide in The Cor- 
sair was that a suit iz rem could not be maintained if the state law gave 
no lien for death caused by or on aship. On principle, however, it 
seems quite certain that the jurisdiction of admiralty under the state 
statutes will be upheld by the Supreme court in case of death at sea, 
when the question is finally brought directly before that court. When the 
fatal tort occurs on shipboard at sea, an action in the state court is sus- 
tained, as in McDonald v. Mallory, ante, only on the theory that the 
state statute governs the locus delicti. As the statute has no extra terri- 
torial effect, it can apply to such a tort only on the principle that the 
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place of the tort is part of the state’s territory. No good reason can be 
given why this principle should not be approved by the Federal Supreme 
court. In deciding The E. B. Ward, Jr., ante, Judge Pardee adopts the 
doctrine of private international law, which considers a ship on the high 
seas as part of the territory of the country to which she belongs. After 
citing the provision of the code of Louisiana allowing actions for death, 
he quotes the following, from a Supreme court decision: ‘A vessel at 
sea is considered a part of the territory to which she belongs when at 
home. It carries with it the local legal right and legal jurisdiction of 
such locality. All on board are endowed and subject accordingly. * * * 
The jurisdiction of the local sovereign over a vessel, and over those be- 
longing to her in the home port, and aboard on the sea is the same.” 
Wilson v. McNamee, 102 U.S. 573. This doctrine was also enunciated 
in Crape v Kelly, already cited, in which an assignment in insolvency 
in Massachusetts made by a judge under a statutory power, not con- 
curred in by the insolvent, was held to pass title to a ship at sea, owned 
by the insolvent, a resident of Massachusetts; and this title was sus- 
tained against a creditor who attached the ship when she afterwards 
entered the port of New York. In this case the Supreme court to sus- 
tain its opinion, relied on the doctrines laid down on this point by Whea- 
ton (Inter. Law Par. 106), Vattel, Wharton (Confl. of Laws Par. 356), 
Bluntschli (Moderne Volkerrecht Par. 317) and Bischof (Grundriss des 
Positiven Internatioonalen Seerechts). The latter author declares that 
‘‘ Every state is free on the seas, so that its ships are to be regarded as 
floating sections of its country, territoria clausa; la continuation ou pro- 
rogation du territoire.” 

There is nothing in our federal jurisprudence inconsistent with the 
proposition that a ship at sea is part of the territory of the state of her 
home port, and subject to the laws of that state, as to all matters not 
controlled by legislation of congress under the power to regulate com- 
merce, or the grant of admiralty jurisdiction. There being no federal 
legislation as to remedies for death, either at sea or on navigable waters, 
the ship at sea should be governed by the statute law of her home 
port. (Sherloch v. Alling, ante ; Steamboat Co. v. Chase, ante.) 

That the right of action by the state law may be enforced in admir- 
alty, at least in personam, is supported by the line of cases which allow 
other state statutes to be enforced in admiralty. Supplies furnished to a 
ship in her home port give no maritime lien, and yet the federal ad- 
miralty courts enforce the lien given by the state statute, (The Latta- 
wanna, 21 Wall. 558). The pilotage laws of the state may also be en- 
forced in admiralty, (Wilson v. McNamee, ante ; Ex parte McNeil, 13 
Wall. 236.) And in Edwards v. Elliott, 21 Wall. 532, a state statute 
giving a lien on a ship for its construction, was held to confer a right of 
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action in admiralty, although it is well settled that the ship builder can- 
not sue under the general admiralty law for the construction of a ship. 
Can any reason, therefore, be given against the policy of allowing the 
statutory right of action for death to be enforced in admiralty in per- 
sonam when the tort, causing death, occurs at sea on a ship, by the laws 
of whose home port a suit for death may be maintained ? 

The United States Supreme court has not yet decided that an action 
for death by tort at sea can be brought ina Federal Circuit court in a 
case where the tort occurs on a ship of a state, the laws of whose home 
port give a right of action for death. But in several cases that court 
has held that when the citizenship of the parties would otherwise give 
jurisdiction, an action may be maintained in a Federal Circuit court for a 
death by tort, in a state whose statute gives a right of action for death. 
Railway Conley v. Whitton. 13 Wall. 270; Dennick v. R. R. Co., 
103 U. S. 11; Steamboat Co. v. Chase, ante. If the decision of the 
Court of Appeals of New York in Mallory v. McDonald, supra, is good 
law in the Federal Supreme court, as we think it is, the latter court 
must necessarily hold that an action may be maintained in a Federal Cir- 
cuit court for a death by tort at sea, on a ship, the law of whose home 
port gives such an action in its own courts. For Crape v. Kelley and 
Steamboat Co. v. Chase, the Federal Supreme court has recognized the 
right of the states to legislate over their ships at sea, on all subjects 
which do not infringe the constitutional grants of admiralty jurisdiction, 
and the right of regulating foreign and inter-statecommerce. As we have 
already seen, these grants do not forbid a state court to take jurisdiction 
of a suit for a tort on navigable waters in a state’s limits. And the com- 
mercial and admiralty clauses of the federal constitution certainly have 
no greater force on the high seas than on navigable waters within a 
state’s boundaries. If these clauses of the fundamental law do not de- 
prive the state courts of jurisdiction over a death by tort on navigable 
waters of the state, they do not deprive those courts of whatever juris- 
diction the state law may give them over the state’s ships at sea. 

We may appropriately conclude this article by a résumé of the propo- 
sitions of law which in our judgment are established by, or may be 
deduced from the numerous decisions which we have examined 

For a death by tort on shipboard at sea or on navigable waters, an 
action may be brought: (a) By the decedent’s representatives in the 
courts of the state in which is the home port of the ship, responsible for 
the injury, or in a court of the state where the tort occurred, if within 
the territorial jurisdiction of the state. (d) By the decedent’s represen- 
tatives in personam in admiralty against the owner of the ship in the dis- 
trict of their residence, or where they may be served with process. (c) 
By the decedent’s representatives in a Federal Circuit court, the citizen- 
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ship of the parties being appropriate in other respects to give jurisdic- 


tion. 


(d) By the decedent’s representatives in rem in admiralty against 


the ship on which the tort occurred, and which is responsible for it, if 
by the law of the state to which the ship belongs, a lien is given on the 


ship as ‘ an offending thing.” 
Jersey City, October, 1893. 


W. B. GILLMORE. 





JAMES PHILLIPS AND EMILY PHILLIPS v. THE LIBRARY COMPANY OF BUR- 
LINGTON. 


(New Jersey Court of Errors and Appeals. 


Dangerous lands— Duty of owner or occu- 
pier—Invitation express or implied —1. Mere 
permission to pass over dangerous lands, or 
acquiescence in such passage for the benefit 
or convenience of the licensee, creates no 
duty on the part of the owner, except to 
refrain from acts wilfully injurious. 

2. But the owner or occupier of lands 
who, by invitation, express or implied, in- 
duces persons to come upon the premises, is 
under a duty to exercise ordinary care to 
render the premises reasonably safe for such 
purposes, or at least to abstain from any act 
that will make the entry upon or use of the 
premises dangerous. 

3. The gist of the liability in such cases 
consists in the fact that the person injured 
did not act merely on motives of his own, 
to which no sign of the owner or occupier 
contributed, but that he entered the prem- 
ises because he was led by the acts or con- 
duct of the owner or occupier to believe that 
the premises were intended to be used in 
the manner in which he used them, and 
that such use was not only acquiesced in but 
was in accordance with the intention or de- 
sign for which the way or place was adapted 
and prepared or allowed to be used. 

4, The liability of the owner or occupier 
of premises for their condition is only co-ex- 
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tensive with his invitation ; and a person on 
private grounds by invitation of the owner, 
going of his own volition into other parts of 
the premises, exceeds the bounds of his in- 
vitation, and if he does not thereby become 
a trespasser, goes out of his way to create a 
risk for himself. In this aspect of the case, 
evidence of the usual custom with respect 
to the parts of the premises into which per- 
sons were admitted who enter for the pur- 
poses for which the invitation was extended 
is competent, to show the extent of the im- 
plied invitation. 

5. A person entering premises of right or 
by invitation, expressed or implied, and 
using a path which for many years had been 
used with the acquiescence of the owner, is 
not precluded from recovering damages for 
an injury caused by a danger placed by the 
owner across the path, solely on the ground 
that the owner has provided another way 
that was safe and might have been used by 
the plaintiff. In such a case it is a question 
of fact whether the path taken by the plain- 
tiff has, by its accustomed use with the 
knowledge of the defendant, become a way 
which, by its use and appearance, indicated 
a way that persons so using the premises 
were invited to use.—( Syllabus by the court.) 


On writ of error to the Supreme court. 
The defendants were owners of a lot of land fronting on Union street 


in the city of Burlington, upon which they had erected a two-story 
building. The defendants used the first story for a public library and 
reading room. The basement was let by them for school purposes and 
public exhibitions. The second story was leased to the order of Red 
Men of New Jersey, by a lease made in 1866, renewed in 1869, in 1871 
and in 1874, with the understanding that another society would use the 
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c- room on one night in each week, to help pay the rent. Under this arrange- 
st ment a society of Lady Masons occupied the room on Monday night of ; 
if each week. The plaintiff became a member of the latter society in 1875, i 
he and was still a member when the accident occurred. The accident P 
which gave rise to this suit happened on Monday night, December 7, 
1885. 
On the rear of the lot, and some distance behind the building, the de- 
fendants had erected a privy or water closet for use by persons having 
eccasion to use the building for the purpose it was designed. Along the 
easterly side of the building was a brick wall to the rear end of the 
on building, and from thence a path leading to the water closet. 
er, The entrance to the second story rooms was from Union street. On 
ad the easterly side of the building the lot, for about twenty feet in width, 
eal was not built upon, and on the street front of this lot the defendants had ; 
ea erected a fence, and at the extreme easterly end of the fence placed a 
Ase, gate for the admission of persons having occasion to use the water closet. i 
a From the gate there was a brick walk extending into the lot for a short ; 
ni distance, at the end of which, by turning to the left and going down a 
led step, access might be had to the brick walk alongside the building. 
im- From the end of the brick walk by the gate there was a path leading \ 
diagonally across the grass plot to the rear of the building and there f 
a joined with the path to the water closet. ‘ 
and , ; ‘ one , . 
a On the night in question Mrs. Phillips attended a meeting of the Lady 
, is Masons, and having occasion to go to the water closet, took the path 
for diagonally across the lot, and fell into a well that had been excavated 
the across this path by direction of a manager of the Library company. The 
wl excavation was about eight and a half feet deep. It was commenced on 
by Friday morning and completed on Friday afternoon, about half past five 
ion o'clock, as the accident happened on the following Monday night, and 
sin- was left open and unguarded, and was obscured by the shadow of the | 
- building from the light of the street lamp. Of the existence of the dan- | 
ran) gerous condition of this path Mrs. Phillips had no knowledge. For the 
ises injury she received this suit was brought, and at the Circuit a non-suit . 
t.) was granted. This writ of error brings up the propriety of that judicial 
action. : 
Argued by Mr. C. V. D. Joline for the plaintiffs, and Mr. Mark R. | 
eet Sooy for the defendants. | 
ory The opinion of the court was delivered by Depur, J.: By the record { 
ind sent up in this case it appears that the non-suit was granted on the F 
ind ground that there was no evidence that the defendants had knowledge 
ted that any of their licensees had been taking any other way across their | 
71 lot than that by the brick walk alongside the building, and that the plain- 
the tiff having knowledge of the two ways by which she might go, one of 
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which was established by the defendants and the other selected by her- 
self, and having elected to go by the latter, is without remedy for the in- 
jury she received. 

In Vanderbeck v. Hendry, 34 N. J. L. (5 Vroom) 467, the Supreme 
court held that mere permission to pass over dangerous lands, or an 
acquiescence in such passage for the benefit or convenience of the 
licensee, creates no duty on the part of the owner except to refrain from 
acts willfully injurious. The premises on which the injury in that case 
happened were private grounds used for a lumber yard, on which lum- 
ber was piled, leaving passageways between the piles for the convenience 
of loading and unloading. The yard was not inclosed, and persons were 
in the habit of passing through these gangways to go from street to 
street. The plaintiff, out of curiosity, went into one of the gangways, 
and was injured by the falling of a pile of lumber which had been piled 
in a negligent manner. The court held that an action for such injury 
could not be maintained ; that mere permission or passive license to enter 
upon lands, relieved a person entering premises from the responsibility 
of being a trespasser, but that he enjoyed the license, assuming the 
ordinary risks of the nature of the place and the business carried on upon 
it. This doctrine was re-affirmed in Matthews v. Bensel, 22 Vroom, 30. 
It was there held that an owner of land is not bound to fence dangerous 
machinery on his premises in favor of a mere licensee. All that may be 
said in favor of a mere licensee is, that he is only not a trespasser; and 
the general rule of law is, that the owner and occupier of private grounds 
is under no obligation to keep them in a safe condition for the benefit of 
trespassers, idlers, bare licensees, and others who come upon the premises 
for their own convenience or pleasure, however innocent their purpose 
may be. 1 Thompson Neg. 303. 

A different rule prevails where the entry or use of lands is of right or 
by invitation of the owner, as distinguished from an entry by mere 
license or sufferance. An owner of lands who, by invitation express or 
implied, induces persons to come upon his premises, is under a duty to 
exercise ordinary care to render the premises reasonably safe for such 
purposes, or at least to abstain from any act that will make the entry 
upon or use of the premises dangerous. 

Hounsell v. Smyth, 7 C. B., N. S. 731, is the leading case illustrating 
the first of these propositions. The question arose upon demurrer to a 
declaration, which set out that the defendants were seized of a certain 
waste upon which was a quarry situate between two public highways, 
that was worked; that the waste was unenclosed and open to the public, 
and that all persons having occasion to pass over the waste had been 
used and accustomed to go upon and across the same without interrup- 
tion or hindrance from, and with the license and permission of the own- 
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ers of the waste. The declaration further alleged that the defendants 
left the said quarry unfenced and unguarded, and used no means for pro- 
tecting persons passing over the said waste land from falling into the said 
quarry. It was held that the declaration did not set out a legal cause of 
action. Williams, J., said: ‘‘ Under these circumstances the law im- 
poses no duty upon the proprietors of the waste to fence the quarry, nor 
does it render them responsible to persons who may deviate from one or 
the other of the roads and stray upon the waste. * * No right is al- 
leged ; it is merely stated that the owners allowed all persons who chose 
to do so for recreation or for business to go upon the waste without com- 
plaint—that they were not churlish enough to interfere with persons who 
went there. One who thus uses the waste has no right to complain of 
an excavation he finds there. He must take the permission with its con- 
comitant conditions, and it may be its perils. Suppose the owner of land 
near the sea gives another leave to walk on the edge of a cliff; surely it 
would be absurd to contend that such permission cast upon the former 
the burthen of fencing.” . 

Corby v. Hill, 4 C. B., N.S. 556, is the leading case on the second of 
these propositions. The suit was brought to recover for injuries sus- 
tained by coming in collision with a stack of slates and materials placed 
by the defendant in a private road leading from the turnpike to the Han- 
well Lunatic Asylum, and to the residence of the superintendent. The 
jury found that the defendants had the consent of the owners of the prop- 
erty for placing the slates and materials there, and that there was negli- 
gence in leaving the stack without a proper light. The court held the 
action to be maintainable. Cockburn, C. J., said: ‘The proprietors of 
the soil held out an allurement whereby the plaintiff was induced to come 
upon the place in question; they held out this road to all persons having 
occasion to proceed to the asylum as the means of access thereto. * * 
Having, so to speak, dedicated the way to such of the general public as 
might have occasion to use it for that purpose, and having held it out as 
a safe and convenient mode of access to the establishment without any 
reservation, it was not competent for them to place any obstruction cal- 
culated to render the road unsafe or likely to cause injury to those per- 


sons to whom they held it out as a way along which they might safely 
go.” 

Corby v. Hill was distinguished in Hounsell v. Smythe from the case 
then in hand in that, as was said by Williams, J., ‘in that case (Corby v. 
Hill) the defendants held out an inducement to persons to come upon the 
land by permitting it to be used as a means of access to his house, and 
therefore he was bound to warn persons so using the road of the obstruc- 
tion which had been placed upon it.” 

The cases illustrative of the duty imposed upon the owner or occupier 
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of lands, to exercise care for the safety of persons coming upon the prem- 
ises by his invitation, are quite numerous: Chapman y. Bothwell, E. B. 
& E. 168; Indeman v. Davies, L. R., 1 C. P. 273; S. C., 2 Id. 311; 
White v. Franet, 2 C. P. Div. 308; Smith v. Docks Co., L. R., 3 C. P. 
326; Wright v. L. & N. W. Ry. Co., 1 Q. B. Div. 252. They are 
classified in Bigelow, Leading Cases on Torts, pp. 697 to 701, and in 1 
Thomp. on Neg., pp. 807 to 317. In this class of cases the words “ in- 
vite,” ‘ allure,” “induce,” “ lead,” and words of like import are used to 
characterize the conduct of the owner or occupier of lands, which shall 
impose this duty upon him. In Bonnett v. Railroad Co., 102 U.S. 577, 
the court held that the owner of land who induces or leads others to come 
upon it for a lawful purpose, is liable in damages to them, they using due 
‘are for injuries occasioned by the unsafe condition of the land or its 
approaches, if such condition was known to him and not to them, and he 
negligently suffered it to exist without giving timely notice thereof to 
them or to the public. 

In Heaven v. Pender, 11 Q. B. Div. 503-508-512, Brett, M. R., com- 
mented upon the inaccuracy of the word “ invitation” in its ordinary 
sense, when used to express the circumstances under which the owner of 
land incurs a duty in favor of persons coming upon it. The principle he 
deduced from the cases is ‘‘ that whenever one person is by circumstan- 
ces placed in such a position with regard to another that every one of 
ordinary sense who did think would at once recognize that if he did not 
use ordinary care and skill in his own conduct with regard to those cir- 
cumstances, he would cause danger of injury to the person or property 
of another, a duty arises to use ordinary care and skill to avoid such 
danger.” And after commenting upon the form of pleading suggested 
by Willes, J., in Corby v. Hill, speaking of the phrase ‘ used by invita- 
tion,” the Master of the Rolls said: ‘* The real value of the phrase may 
be said to be that invitation imports knowledge by the defendant of the 
probable use by the plaintiff of the article supplied, and therefore carries 
with it the relation between the parties which establishes the duty.” 
The proposition adopted by the Master of the Rolls was approved by 
Hawkins, J., in Trussell v. Handyside, 20 Q. B. Div. 359-363. It was 
not concurred in by Lord Justices Cotton and Bowen in Heaven vy. Pen- 
der, these Justices placing their opinion in favor of the plaintiff’s recov- 
ery on the ground that the dock owner having provided the dock for the 
repair of vessels, invited all the persons coming there on the business in 
which the dock owner was interested, to use the dock and its appliances 
as incident to the use of the dock. To such persons they held that the 
dock owner was under an obligation to take reasonable care that the ap- 
pliances were in a fit state to be used. 


In Holmes v. N. E. Ry. Co., L. R., 4 Exch. 254, a workman going 
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into the private grounds of a railroad company to assist in unloading coal 
was allowed to recover damages for an injury sustained by the insecurity 
of a flagged path in the yard. Channell, Baron, in expressing his judg- 
ment, said: ‘* The real difficulty is not in ascertaining what the law is, 
but in applying it to the facts in the case. I quite concur in the rule 
laid down by the cases that where a person is a mere liceasee, he has no 
cause of action on account of dangers existing in the place he is permit- 
ted to enter. Now, in one sense, the plaintiff was a mere licensee, and 
the word mere has a very qualifying operation.” The learned judge 
then held that the fact that the plaintiff was upon the premises for the 
transaction of business “ prevents the case from being one of a mere li- 
cense.” Cleasbey, B., said: “‘ The question of mere license does not 
arise ; for as soon as you introduce the element of business, which has its 
exigencies and its necessities, all idea of mere voluntariness vanishes.” 
This case was affirmed in the Court of Appeals. L. R., 6 Exch. 123. 

In some of the cases the phrase “ accustomed use” is employed or 
dwelt upon as indicative of the circumstances under which such a liabil- 
ity is imposed. ‘This expression in its broad sense is apt to be mislead- 
ing, for it would apply to the case of an owner who suffers his land to lie 
waste over which the public, by his passive acquiescence, is permitted 
to pass and re-pass at pleasure; a condition under which it is well set- 
tled that no liability is imposed on the owner for the safety of the prem- 
ises. Indeed, it is impracticable to lay down any precise rules in set 
terms which shall embrace all the cases within, and exclude all the cases 
without the range of an owner’s liability for such injuries. The utmost 
that can be done is to state in general terms the controlling principle that 
the liability of an owner or occupier for the condition of his premises 
arises where the plaintiff was induced to make the use of the premises, 
in the course of which he sustained the injury sued for, by express invi- 
tation, or by invitation to be implied from acts and conduct of the 
defendants. The gist of the liability consists in the fact that the person 
injured did not act merely on motives of his own, to which no act or sign 
of the owner or occupier contributed, but that he entered the premises 
because he was led to believe that the premises were intended to be used 
in the manner in which he used them, and that such use was not only 
acquiesced in, but that it was in accordance with the intention or design 
to which the way or place was adapted and prepared or allowed to be 
used. Sweeny v. Old Pol. R. R. Co., 10 Allen 368-374. The proof 
necessary to sustain an action of this aspect must be found in the circum- 
stances of the particular case. In such cases, if there be evidence tend- 
ing to show inducement or invitation, it becomes a question of fact for 
the jury whether the condition exists under which a legal duty is im- 
posed upon the owner of the premises to exercise care for the plaintiff’s 
safety. 
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Granting that it appear that a plaintiff’s entry upon premises 
was by the invitation of the owner, a question may also arise 
whether at the time the injury was received, the plaintiff was in 
that part of the premises into which he was invited to enter. The 
owner’s liability for the condition of the premises is only co-extensive 
with his invitation. A person on private grounds by invitation of the 
owner, going of his own volition into other parts of the premises, exceeds 
the bounds of his invitation, and if he does not thereby become a tres- 
passer, goes out of the way to create a risk for himself. Sullivan v. 
Waters, 14 Irish C. L. 460; Fray v. Hedges, 9 Q. B. Div. 80; Batch- 
eldor v. Fortesque, 11 Id. 474; Zoebitch v. Tarbull, 10 Allen 385; 
Victory v. Baker, 67 N. Y. 366; Diebold v. P. R. R., 21 Vroom 478. 
In this branch of the case, evidence of the usual custom with respect to 
the parts of the premises into which persons were admitted, who enter 
the premises for the purpose for which the invitation was extended, is 
competent, to show the extent of the implied invitation. Gilbert v. 
Nagle, 118 Mass. 278; 1 Thomp. on Neg. 309. 

A distinction is also to be observed between mere negligence to keep 
the premises in repair and acts of misfeasance, such as placing obstruc- 
tions or dangerous pitfalls in a way which persons have been permitted 
to use with the consent of the owner or on his implied invitation. In 
Corby v. Hill, Justice Willes said: ‘The question is, whether there is 
any legal remedy for a person lawfully using the road, to whom injury 
results from the act of a third person in negligently placing an obstruc- 
tion upon the road. I should have thought that the bare statement of 
the proposition was enough. The defendant had no right to set a trap 
for the plaintiff. One who comes upon another’s land by the owner’s 
permission or invitation, has a right to expect that the owner will not 
dig a pit thereon, or permit another to dig a pit thereon so that persons 
lawfully coming there may receive injury. That is so obvious that it is 
needless to dwell upon it.” These remarks were made by the learned 
judge, in connection with the observation, that it had not been suggested 
that the defendant did not know that the road was likely to be used as 
the plaintiff used it, or that he gave notice of the obstruction to the per- 
sons who were accustomed and likely to use the road. The same learned 
judge, in Gantrett v. Edgerton, L. R., 2 C. P. 370-376, said: “It may 
be, as in Corby v. Hill, that a person is responsible if he puts an 
obstruction on the way which is likely to cause injury to those who by 
his permission use the way; but I cannot conceive that he would incur 
any responsibility merely by reason of his allowing the way to be out of 
repair.” 

In the case now in hand the evidence that was in when the non-suit 
was granted, showed these facts. The water closet was built by the 
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Library Company for the accommodation of its tenants and others using 
the building for the purposes to which it was applied. Originally the 
entire lot was inclosed from the street by a fence extending across the 
entire front. Access to the water closet might then be had by turning 
the easterly corner of the building and going along the brick walk at the 
side of the building. Shortly after 1866, the fence was changed, the 
front of the building being left open to the street, and a fence was built 
in front of the side lot, from the corner of the building to the lands of the 
adjoining owner. At the extreme easterly end of this fence a gate was 
placed as a means of access to the side lot and to the water closet. This 
gate was kept locked to exclude the public. Complaint was made by 
the members of the societies about the gate being locked, and a key was 
furnished by one of the trustees of the Library company to the janitor 
of the lodge room, and the gate was unlocked by him every meeting 
night so that the members could use the privy. If the plaintiff, as a 
member of the society, was not entitled to use the water closet as of 
right, she was indisputably entitled to use it in virtue of the invitation 
of the defendants. Incident to such use was the right of access thereto. 

The contention of the defendants is that a safe way to the water 
closet having been provided by them over the brick walk alongside of 
the building, the plaintiff took the path across the grass plot at her own 
risk. ‘T'o sustain this contention the counsel quoted the remark of Mar- 
tin, B., in Bolech v. Smith, 7 H. & N. 736-745, that “‘ inasmuch as there 
was another way by which the plaintiff might have gone, but voluntarily 
chose the way that was out of order, he has no right of action against 
the defendant.” It will be observed that this remark of the learned 
judge was made in a case in which the danger that lay across the path 
the plaintiff chose to take was open and visible. In that case the work- 
men on a government dock were permitted to use water closets erected 
for their accommodation and for that purpose to use certain paths across 
the dockyard. The defendant erected across one of these paths a revolv- 
ing shaft partly covered with planks. The plaintiff, a workman, having 
gone along the path to the water closet, stumbled. and on putting out his 
hand to save himself, his arm was caught in the shaft and injured. There 
was another path along which the plaintiff might have gone, but the one 
he used was most convenient. It was held that a suit for this injury 
could not be maintained. In that case the accident happened in the day- 
time, and it appeared that the shaft had been on that spot, covered and 
uncovered, for five years. The condition of the path and its dangers 
were open and visible. During the argument of the case Wilde, Baron, 
said: *“*If A gives B permission to cross his yard in which there are 
several ways, and there is a pit in the yard which is usually covered, 
but on a particular night, it being uncovered, B falls into it, 1 can under- 
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stand that A would be liable. But if a hole has always been uncovered, 
and B in broad daylight walks into it, would A be liable?” In deliver- 
ing his opinion the same learned judge used this language: ‘I will add 
that I do not mean to say that if the defendant had made a hole in the 
yard, and had covered it in a way that was insufficient, but which 
appeared to be sufficient, he would not have been liable. But here there 
was nothing of that character... The danger was open and visible; there 
was nothing which could be called a trap.” 

Bolch v. Smith decided the abstract legal proposition that no duty de- 
volves by law upon an owner of premises to care for the safety of a mere 
licensee, who must take the condition of the premises and its perils, as 
he finds them. That decision has no relevancy to the facts of this case. 
The mere fact that there is one way that is safe, and another that the 
owner has made unsafe, does not, as a matter of law, determine the non- 
liability of the owner for an injury sustained by the licensee in using the 
latter. In an action by a passenger against a railway company for an 
injury received in leaving a passenger station, this court has held that a 
passenger using a way from a railway station, which, by the recognition 
and assent of the company, was apparently held out as a passageway for 
the entrance and exit of passengers, is not concluded from recovering 
damages for injuries sustained from the dangerous condition of that way, 
solely on the ground that the company had provided another way that 
was safe, which the plaintiff might have taken. Trautman v. D. L. & 
W. R. R. Co., 23 Vroom 169. The case turns upon the question whether 
the path taken by the plaintiff bad, by its accustomed use, with the 
knowledge of the defendants, become a way which, by its use and ap- 
pearance, indicated a way that persons passing from the front gate to 
the water closet were “‘ invited ” to use. 

After the change in the fence in 1866, the passageway alongside the 
building became inconvenient to those going to the water closet through 
the front gate, and the evidence tended to show that after this change in 
the fence, the brick walk alongside the building was to a great degree 
disused. One witness describes it as overgrown with weeds. Another 
witness, who seems to have been a member of the society from 1866, 
testified that she always used the path across from the gate in going to 
the water closet, and that she never used the brick walk alongside of 
the building. Witnesses described this path as a ‘beaten path,” ‘‘a 
pathway that could be distinguished on the grass,” ‘the beaten path,” 
‘about the usual way,” “a footpath showing its marks upon the grass 
where it had been trodden,” “a path that could be discerned by any 
one,” “a pathway used regularly by members of the society, whenever 
they wanted to use it, for twenty years.” The plaintiff, who had been a 
member of the society since 1875, testified that she had used the path 
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many times to go to the water closet. The defendants, as a library com- 
pany, occupied the first story of the building, and had charge and 
control of the building, except as the second story was let to tenants, 
and also had charge and control of the side lot. The evidence tended 
to show the continuous use of this path by the members of the society 
for many years as a means of access to the water closet, and that this 
use of the path was, with the knowledge of the defendants. The society 
had been accustomed, for many years, to hold its meetings on Monday 
nights, and it is a legitimate inference from the evidence that the time 
of these meetings was known to officers and employés of the company, 
whose knowledge is imputable to the defendants. The well was dug by 
the direction of an officer, who seems to. have had charge of the build- 
ing and grounds. It was a danger placed in the path, “something in 
the nature of a trap.” It was left unguarded in the night time, when 
there was reason for the supposition that the path might be used by the 
members of the society. 

On this evidence we think there should not have been a non-suit. The 
judgment of non-suit should be reversed. 


POCASSEIT NATIONAL BANK v. SWAN. 
Attachment—Amendment of return. 
[Essex Circuit Court, September 25, 1893. ] 


A writ of attachment was issued July 1, 1892, against William F. 
Swan, a non-resident debtor. It was returnable July 11, 1892. The 
sheriff attached in the hands of one, George F. Mellen, “all the right, 
title and interest of the defendant in a certain agreement between him 
and Mellen, by which it was provided that in consideration of the note 
in suit, and $10,000 in cash, Mellen should give the defendant a one- 
tenth interest in the stock of the Connelly Motor Company (Limited), of 
London, and should pay him the tenth part of the proceeds of the 
sales of certain patents. Mellen did not live in New Jersey, but he was 
present in the sheriff’s offices when the attachment was made. The 
sheriff’s return did not state this fact, nor expressly declare that the 
sheriff attached the rights of the defendant in the hands of Mellen. The 
returu was as follows: 

‘ By virtue of the above stated, and hereto annexed writ of attachment, 
to me directed, I did, on the Ist day of July, A. D., 1892, at 3:57 P. 
M. of said day, in the presence of John Reever (a credible person), at 
the suit of the plaintiff above named, attach the rights and credits, 
moneys and effects, goods and chattels, lands and tenements of the said 
defendant, and particularly all his right, title and interest of, in and to 
a certain agreement made between the said defendant and one George 





346 THE NEW JERSEY LAW JOURNAL. 


F. Mellen, in February, 1890, relating to the Connelly Motor Patents in 
England, and other foreign countries, and to all the tenth part of the 
proceeds of such patents agreed to be given to said Swan by said Mel- 
len, and in the shares of the Connelly Motor Co., limited, of London, Eng- 
land, amounting to six thousand sterling par value, held by said Swan 
under said agreement. 

‘No other rights or credits; moneys or effects, goods or chattels, lands 
or tenements of said defendant being found in my county. 

*¢Jacos Hus.ine, Sheriff. 
** By Cyrus Benepicr, Under Sheriff.” 


An application was made to vacate the attachment on the ground that 
no property of the defendant within the territorial jurisdiction of the 
court had been found; that the plaintiff was not the holder in good faith 
of the note sued on, and that the real plaintiff was George F. Mellen, to 
whom the note was made, and by whom it was endorsed to the plaintiff’s 
bank after maturity, and in order to avoid the defense of an extension of 
time for payment and other defenses which the defendant claimed to the 
note. Testimony was taken on the part of the applicant by which it 
appeared that the attachment was made in the presence of George F. 
Mellen, in the sheriff’s office, and a copy of the agreement referred to in 
the sheriff’s return was offered in evidence. 

Pending the consideration of the question whether the applicant should 
have an order to take testimony outside of the state in support of his 
motion to vacate the writ, it was suggested that the return to the writ 
was defective, in that it did not appear in whose hands the credits of the 
defendant were attached, and that the writ for this reason should be 
quashed. 

Mr, William T. Day for the motion. 

Mr. A. Q. Keashey, contra. 

DepvE, J., ordered the sheriff to amend his return by stating the man- 
ner in which he attached the rights and credits of the defendant men- 
tioned in his return. 

The return was then amended so as to declare that the sheriff did 
‘attach in the hands of George F. Mellen, by notifying him personally 
as garnishee, all the right, title and interest of William F. Swan, the 
defendant,” in the agreement mentioned. 

Note.—The power of the court to permit the return to be amended in such a case as 
this is clearly established by the cases in New Jersey. 

Thompson v. Eastburn, admr., 1 Harr. 100, on certiorari, to set aside a judgment proceed- 
ings in attachment. It appeared by the sheriff’s return, that he executed the writ by at- 
taching a balance of rent of $15.00 due the defendant in attachment, from David Johnson, 
and by seizing several houses and lots of land, which are described in the return, and that 


he so executed the writ “by going to the premises mentioned, and then and there declaring 
in the presence of Joel Gordon, a credible person, that he attached the same;”’ but the 
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sheriff did not say in his return that he went to David Johnson, nor to the house of David 
Johnson, nor that he declared in the presence of one credible person that he attached the 
property “at the suit of the plaintiff named in the writ.” Though an inventory was an- 
nexed, it nowhere appeared that it was made “ with the assistance of one discreet and im- 
partial freeholder.” 

Hornblower, C. J., said the remedy, though statutory, was not governed by the principles 
applicable to special delegated extra judicial authorities. ‘The statute only provides a new 
writ or mode of bringing a party defendant into court. If he appears, the suit proceeds 
according to the course of the common law. If he does not appear, the court acts upon 
his property by a proceeding in rem, and if the sheriff has actually seized any of his prop- 
erty by virtue of the writ, that property is immediately considered as in the custody of the 
law and gives the court jurisdiction to proceed in the cause. Suppose the defendant in this 
cause had appeared at the return of the writ or at the second or third term and had moved 
to quash the writ, not on the ground of any irregularity of issuing it, but on the ground 
that the sheriff had not made a complete return of the manner in which he had served it, 
ought the court to have granted the motion and dismissed the suit? I think not. The 
return, if necessary, might have been amended, or if the court could see by the return a 
substantial service of the writ, they would hold on to the property until the defendant, by 
a personal appearance and compliance with other requisites of the statute should entitle 
himself to have the property delivered to him out of court.” The return in this case, 
Chief Justice said, did not show anything done or left nndone by the sheriff, contrary to 
law, but only failed to inform us that he went to the person or house of the garnishee, and 
that he publicly declared that he attached at the suit of the plaintiff in the writ, etc. Judg- 
ment for the defendant in certiorari. 

Morrell v. Buckley, Spencer 667. On certiorari to set aside an attachment, it was objected 
that the return did not show that the sheriff went to the person in whose custody or pos- 
session the defendant’s property was, and then and there declare in the presence of a cred- 
ible person that he attached the same. Hornblower, C. J., said it did sufficiently appear 
that the sheriff did execute the writ substantially, so as to give the court jurisdiction of the 
property attached, citing Thompson v. Eastburn. 

Yardley v. Yardley, 32 N. J. L. (3 Vr.) 215. The property in the inventory and return 
was described as the property and estate of Courtlandt Yardley, to wit: $900 being the pro- 
ceeds of a house which C. Y. held in trust fur his wife, now in the hands of William C. 
Howell. This was held to be a sufficient averment that the property belonged to the hus- 
band, and the court said that if the wife in fact owned it, she could protect herself in the 
proceedings against the garnishee. 

Boyd v. Boyd, 36 N. J. L. (7 Vr.) 134. Beasley, C.J., said it could not be denied that the 
sherifi’s return did not manifest in terms that the writ had been executed in conformity with 
the statute. “ The certificate of the officer is a naked statement that by virtue of the attach- 
ment he has attached the property of the defendant, and to this is annexed an inventory 
and appraisement signed by himself and an appraiser. The manner of making the attach- 
ment does not appear, and the facts exhibited in the return are consistent with neglects on 
the part of the officer of several acts which, by the statute, are made essential to the crea- 
tion of a lien on the property of the defendant. But the presumption of law is in favor of 
the regularity of the procedure. * * * To render the return of the attachment fatally 
defective when there has been in substance an execution of the process, it must be made to 
appear affirmatively that an essential act has been omitted to be done. When there is no 
clear exhibition of such omission, it cannot be inferred. The act particularly directs how 
the writ is to be levied, but it does not require any special mode of return, and the conse- 
quence is that it has been repeatedly held in this court that the sheriff’s certificate couched 
in general terms that he has duly served the writ, accompanied by an inventory and ap- 
praisement, is, standing alone and uncontradicted, a valid service. This was the rule adopted 
and very plainly expressed in ‘Thompson v. Eastburn, 1 Harr. 100. “The Chief Justice 
said Tomlinson v. Stiles, 4 Dutch. 201; 5 Dutch. 426, did not apply, “ because in that case 
it appeared affirmatively by the return of the sheriff, that he had not executed the writ on 
the particular land which he sold.” The inventory which was expressly made a part of 
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the return did not include the premises in question, and it was held that a sale of them 
under the writ was void. 

In Tomlinson vy. Stiles, in the Supreme court (4 Dutch. 201), Henry W. Green, C. J., 
said : “ The 5th and 6th sections of the act, so far as they relate to the formal mode of execu- 
tion, have been regarded as directory only. A substantial compliance with the require- 
ment of the statute has been held sufficient. But all the cases and all the dicta concur that 
there must be an attachment and a substantial compliance with the statute. When there 
is no actual attachment and inventory of appraisement of the property there is no lien, and 
no title can be acquired under the provisions of the act. Neal v. Cook, 5 Halst. 377; 
Welsh v. Blackwell, 2 Gr. 344; Thompson v. Eastburn, 1 Harr. 100.” 

In Welsh v. Blackwell, 2 ctr. 344, on scire facias against a garnishee, it was held that the 
plaintiff could not recover against the garnishee on a return to a writ of attachment which 
did not show that the debt was attached in the hands of the garnishee. His name nowhere 
appeared in the return, and there was nothing in the return on which to base a scire facias 
against him. Hornblower, C. J., said: “The sheriff must return not only that he has at- 
tached, but in whose hands he has attached it.’ McDonald v. Hughes, 3 East. 369. It 
ought, therefore, to appear in the scire facias in whose hands the property was attached, 
and what it consisted of. Boyd v. Boyd, 13 Vr. 370. Knapp, J., said: “The return made 
to this writ by the constable to whom it was delivered for service, shows a substantial exe- 
cution of it. It does not therein affirmatively appear that in its execution all the require- 
ments of the statute were observed by him, but this will, upon the return made to this 
court, in the absence of any other proof, be presumed in virtue of the common legal intend- 
ment, in favor of the due execution of process. Thompson v. Eastburn, 1 Harr. 100; Boyd 
v. Boyd, 7 Vr. 134.” 

E. Q. K. 


~~ 





EMMA H. ALLING v. FLORENCE ALLING. 
(Court of Chancery of New Jersey.) 
Opinion filed October 17, 1893. 


Duty of a mother to support her infant children—Jurisdiction of Equity to 
to enforce the obligation. 


Mr. William Brinckerhoff for complainant. 
Mr. James P. Northrop for defendant. 
Opinion by Pitney, V. C. 
[Syllabus by the Vice-Chancellor. ] 


1. A Court of Chancery has no jurisdiction to compel a parent to sup- 
port an infant child. 

2. The question of the extent of a parent’s duty to support his or her 
infant child can arise in this court only where the parent asks for an 
allowance for that purpose, out of the child’s fortune. 

3. In determining this question the court will take into consideration 
all the circumstances, including as well the parent’s ability as the child’s 
fortune. 

4. There is no difference between the parents as to their duty to main- 
tain their offspring, the mother is under the same obligation as the father 
in that behalf, during coverture, with its incidents at the common law, 
her duty was suspended, but during her widowhood, and especially 
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under the modern statutes giving her dominion of her own property, she 
is under the same obligation as the father. 

5. This court is bound to set up the statute of limitations in favor of 
an infant defendant, against its will, even as against a demand in favor 
of a mother, unless the case discloses some circumstance which renders 
such plea inequitable. 

[The Vice-Chancellor cited many cases in support of the doctrine that 
a widowed mother having property, is under obligation to support her 
infant children, and he referred to and distinguished the recent decision 
of the Court of Errors in Pyatt v. Pyatt, 46 N. J. Eq. (1 Dick.) 285.— 
Eps. | 


CECILIA CONNELLY v. TRENTON PASSENGER RAILWAY CO. 


{Mercer Circuit, October 16, 1893. ] 


Street Railway—Contributory Negligence—Duty of Persons to Look Before 
Crossing the Street. 


This was an action against a street railway company for damages sus- 
tained by the plaintiff, who was struck by an electric car while she was 
crossing the street. 

The testimony of the plaintiff was, that she was returning home from 
a butcher shop with some parcels and then looking up and down the 
street for cars, started to cross the street. Two passing wagons stopped 
her progress and distracted her attention. When they were out of the 
way, without looking again, she stepped on the track, and before she had 
placed her foot on the ground a car going toward Millham struck her in 
the side and threw her to the ground. 

Two other witnesses corroborated the plaintiff. 

It was alleged on the part of the plaintiff that the car was going at 
least twice the usual high rate of speed, because of the elevation at the 
stone bridge which they had to make, and that the bell on the car was 
out of order, and the motorman upon the car which struck Mrs. Connelly, 
testified that he increased the power after he passed Sheridan avenue, for 
the purpose of going up the grade, but that he did not know how much. 
When he saw Mrs. Connelly at a distance of one and a half car lengths 
he attempted to ring the bell but he could not. He called to her half a 
car’s length off. He at once put on the brakes and reversed the car. 
He applied a washer afterward to make the bell work. Allowing for 
stops, the schedule time for the round trip is 55 minutes from Center 
street at Lalor to the Star Rubber works. 

Mr. William Brinkerhoff, for the defendant, moved for a non-suit, on 
the ground that it appeared that the plaintiff had been negligent in not look- 





350 


THE NEW JERSEY LAW JOURNAL, 


ing for a car just before she stepped upon the track and after the wagons 


had passed. 
Mr. J. H. Backes, contra. 
Ansett, J., held that it was the duty of the plaintiff to look the instant 
before she stepped on the track, and in failing to do so she was guilty of 
contributory negligence and.could not recover. An exception was allowed. 


st 


MISCELLANY. 


HON. THOMAS NESBITT McCARTER, | 


We take pleasure in presenting to our | 
readers this month a good likeness of Mr. | 
Thomas N. McCarter. The following sketch | 


of his career is taken from the University | 
| and later a trustee of the college. 


Magazine : 

Thomas Nesbitt McCarter, the distin- 
guished lawyer of New Jersey, born at Mor- 
ristown, N. J., Jan. 31, 1824, was the sec- 
ond son of Eliza Nesbitt and Robert Harris 
McCarter, of Morris county, whose father, 
John McCarter, of Scotch Irish ancestry, 
came to America in 1775. 

Prepared for college by Rev. Clarkson 
Dunn, at Newton, N. J., he entered the 
junior class at Princeton, in 1840, was gradu- 
ated in September, 1842, and received the 
master’s degree in course in 1847. 

He was a member of the “ Whig” Society 
and a commencement orator. He studied 
law with and became a partner of Hon. Mar- 
tin Ryerson, having been admitted to the 
bar in October, 1845. He was married De- 
cember 4th, 1849, at Newton, to Mary 
Louise, daughter of Uzal C. Haggerty, 
Esq.; was elected county collector of 
Sussex county, in 1854; a member of 
the New Jersey assembly, 1862, by a 
union of both political parties without oppo- 
sition; became chairman of the Ways and 
Means committee, and prepared the new tax 
law. In 1863, Mr. McCarter was appointed 
reporter of the Court of Chancery, which 
office he resigned after having pub- 
lished two volumes of its reports. He was 
a director of Sussex Bank, the Sussex Rail- 
road Company and the Morris Canal and 
Banking Company, which latter position he 
still holds, as also of the Easton and Amboy 
Railroad Company. 





He removed to Newark in 1865, and in 
1868 delivered the annual commencement 
address before the Whig and Clio societies 
at Princeton; was made an LL. D. by the 
trustees of the College of New Jersey in 1875, 
Together 
with Prof. Cook, of Rutgers, and Hon. Abram 
Browning, of Camden, he served as a com- 
missioner for New Jersey on a joint com- 
mission for New York and New Jersey Boun- 
dary adjustment, Mr. Chauncey M. Depew, 
Chancellor Pierson, of the New York Uni- 
versity, and Elias Leavenworth being the 
New York members. 

He was nominated a Presidential elector 
for New Jersey, on the Douglas ticket, in 
1860, but left the Democratic party on the 
issue made in 1864 of the prosecution of the 
war, and has been a Republican since. As- 
sociated with him at various times as part- 
ners have been Oscar Keen, from 1868 to 
1882; Robert H. and Thomas N. McCar- 
ter, Jr.,who with his son-in-law, Edwin B. 
Williamson, form the present firm of McCar- 
ter, Williamson and McCarter. 

Mr. McCarter was tendered the position 
of Justice of the Supreme court of New Jer- 
sey by Governor Olden, and afterwards by 
Governor Ward, in January, 1866, but, pre- 
ferring the regular practice of his profes- 
sion, he declined the appointment on each 
occasion. 

Mr. McCarter is an honorary incorporator 
of the Dickinson Law School at Carlisle, 
Pa.; fellow of the American Geographical 
Society ; a vice-president of the Scotch-Irish 
Society of America ; a member of the Wash- 


_inton Association at Morristown, N. J., and 


of the Princeton Club of New York. Heis 
counsel for the Lehigh Valley Railroad 
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Company, the Morris Canal and Banking 
Company, the East Jersey Water Company, 
the New Jersey Zinc and Iron Company and 
many others. He has also been president 
of the Citizens’ Law and Order League of 
Newark, N. J., which he assisted in organ- 
izing, and is one of the noted men of the 
State. 





OBITUARY—PETER RYLE. 


Peter Ryle, a valued member of the Pas- 
saic County Bar, died after an illness of 
several weeks of typhoid fever, on the ninth 
of October last, at his country home, “ The 
Beeches,” near Haledon, N. J. In his death 
the legal profession has lost one of its 
shining lights, whose eloquence and power 
as an advocate have, during his career at 
the bar of over seventeen years, made a 
lasting impression. 

Mr. Ryle was a student in the office of 
the late ex-Senator Henry A. Williams, and 
a graduate of the Columbia College law 
school. After practicing his profession for 
some time in Paterson, he formed a partner- 
ship with Eugene Stevenson, Esq., which 
was dissolved after an existence of six years. 
Mr. Ryle then continued practice alone, and 
enjoyed a lucrative business. 

His business interests were as extensive 
as they were varied. Being a son of the late 
John Ryle, the pioneer of the silk industry 
in Paterson, he was connected with the 
Pioneer Silk Co.; he was one of the found- 
ers of, and the President of the Silk City 
Safe Deposit and Trust Co., and was con- 
nected in various capacities with other ex- 
tensive concerns. In politics he was a Re- 
publican, and was once the party candidate 
for mayor, but was defeated by seventy-two 
votes. 

On the organization of the Board of Pub- 
lic Works of Paterson, he was appointed a 
member for five years by Mayor Beveridge, 
and was immediately elevated to the presi- 
dency of the same by his colleagues. 

The members of the bar of Passaic county 
met at the court house in Paterson, on 
Oct. 10th, Judge John Hopper presiding. 
He appointed Messrs. James H. Rogers, 
Eugene Stevenson, William H. Belcher, 
John H. Reynolds and John R. Beam to 





draft a set of resolutions, and they reported 
the following : 


The Bar of Passaic county is called to- 
gether to deplore the death of our valued 
associate, PETER RYLE, who died yesterday. 
In recognition of our loss, be it 

Resolved, That by the death of Peter Ryle 
this community has lost a citizen taken from 
it in the prime of life, whose patriotism, gen- 
erosity, public spirit and ebilities as manifes- 
ted in private life and in positions of public 
trust, made uim an honor to his profession 
and led to the hope that his city and state 
might receive from him many years of valu- 
able service, and that he might receive such 
honors as friends and neighbors may give to 
whom they love. His clients have lost a val- 
ued and faithful counsellor, whose deepest 
solicitude was to serve them well, whose man- 
liness won for him the admiration of all and 
made his clients his friends. 

Resolved, That we, his professional breth- 
ren, have lost a true brother, who for a period 
of seventeen years has been a valued and 
honored member of our profession, whose in- 
terest in all that tenied to elevate it was 
characteristic of the man; whose mental 
qualities and unsullied integrity have com- 
manded our respect .and marked him for 
prominence in his profession; whose unfail- 
ing kindness and courtesy to all with whom 
he came in contact, genia) nature and fear- 
less heart, have so endeared him to us that 
each one mourns the loss of a personal friend. 

Resolved, That we cherish his memory and 
extend to his bereaved family our heartfelt 
sympathy, and that as a mark of our esteem 
we ask that these resolutions be spread upon 
the minute: of the courts of this county. 


Upon the presentation of the foregoing 
resolutions to the Circuit Court, the Honor- 
able Jonathan Dixon presiding, it was 
ordered that the resolutions be entered in 
the minutes of the courts of the county and 
published in the newspapers, and that a 
copy be sent to the family of the deceased. 

His funeral took place from St. Pauls 
Episcopal Church, of which he was a ves- 
tryman, on October 12th, and was attended 
by a vast concourse of people. 

He had no enemies. The expressions of 
sorrow, the kindly sympathy for his devot- 
ed wife and children, were manifest on all 
sides. The bar attended in a body, Mr. 
Justice Dixon adjourning all the courts. 

There has not been a death in the legal 
profession in Paterson that has been the oc- 
casion of such widespread regret in years. It 


is a tribute to his high character, his pro- 
o 
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fessional courtesy, his great worth. Dying | 

at the comparatively early age of forty-two | 

years, he has left a name that can be pointed 

to with pardonable pride, and which ever | 

will reflect credit upon his chosen profession. 
W. H. B. 


THE LATE JUDGE McKENNAN. 


William McKennan, who for more than 
twenty years was the Judge of the Circuit 
Court of the United States for the Third 
Circuit, embracing Pennsylvania, Delaware 
and New Jersey, died on the 27th of Octo- 
ber, 1893, in Washington, Pa., where he was 
born and resided during the whole of his 
life. 

He was born in 1816, and was graduated 
at Washington and Jefferson College in 1833. | 
He studied law with his father, Thomas 
McKennan, who had been a member of 
Congress, and had received from President 
Taylor the appointment of Secretary of the 
Interior. 

Ex-Judge McKennan practiced his pro- 


fession in his native city until his appoint- 
ment in 1870, and attained high rank at the 


bar of Western Pennsylvania. On the tenth 
of April, 1869, soon after the inauguration 
of General Grant, Congress passed the act 
entitled “An act to amend the judicial sys- 
tem of the United States.” This act made 
a very important change in that system. 
From the foundation of our national judi- 
ciary the Justices of the Supreme court had 
presided over the Circuit courts in the sev- 


eral Circuits, and these courts were com- | 


posed of such Justices and the judges of the 
several District courts. But the act ol 
1869{provided for the appointment of a Cir- 
cuit judge for each of the nine Circuits, with | 
the power and jurisdiction of a judge of the | 
Supreme court therein. Before the passage 
of this act Robert C. Grier, of Pennsylvania, | 
one of the Supreme court justices, presided 
over the Circuit courts of the Third Judi- 
cial Circuit, but his duties in the Supreme 
court were such as to make it necessary to | 
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Jeave most of the business of the Circuit 
courts to the District Judges. 

It was evident that the amendment of 
the system would prove to be very import- 
ant, and that the new office of Circuit Judge 
would be one of great dignity and responsi- 
bility. A great effort was made on the part 
of the bar of New Jersey to secure this ap- 
pointment in the Third Circuit for Joseph 
P. Bradley. But on the 3lst of January, 
1870, Justice Grier, who had become very 
infirm, resigned, and soon afterwards Presi- 
dent Grant nominated Mr. Bradley for the 
vacancy on the bench of the Supreme court, 
and Mr. McKennan for the new Judgeship. 
Their commissions were dated on succeed- 
ing days—that of Justice Bradley March 21, 
and that of Judge McKennan March 22, 
1870. Their terms of judicial service were 
almost co-extensive, that of the former end- 
ing in 1892, and that of the latter in 1891. 

The increasing volume of business of the 
Cirenit courts in the Pennsylvania districts 
made it impossible for Judge McKennan to 
give full attention to that of the district of 
New Jersey, and it devolved in a great 
measure upon Judge Nixon, 

But he was very highly esteemed by the 


_bar of this district for his winning personal 


qualities, and for his ability and upright- 
ness as a judge. 





CHANGE IN THE MARCH TERM. 


United States Cireuit Court of Appeals, third 
ewrcuit, 

The general order regulating the sessions 
of this court, adopted June 16, 1891, is 
amended as follows : 

Hereafter the March term of this court 
shall commence on the first Tuesday of 
March. 

[SIGNED. ] 

M. W. AcHEson, Circuit Judge, 

Gro. M, Dauuas, Circuit Judge, 

Wo. Butter, District Judge, 

Epw. T. GREEN, District Judge. 
October 13, 1893. 





